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The Legislature Should Improve Access to Legal
Representation During CPS Investigations

Investing in the CPS Attorney Workforce Helps Families Resolve Concerns, Protect
Their Rights, and Keep More Children Safely at Home

Over the last 10 years, the Texas Legislature has prioritized protecting parents’ rights in Child Protective Services
(CPS) cases and keeping children safely at home instead of entering foster care. When families receive strong legal
representation from the onset of a CPS investigation, not only do they have someone to hold CPS accountable and
secure parents’ rights, but families also address safety concerns sooner, are less likely to have a child removed and
placed in foster care, and provide courts with better information for decision-making. Unfortunately, a recent survey
of legal professionals across Texas underscores that families rarely have legal counsel during CPS investigations.
Texas should invest in expanding the CPS attorney workforce so families can access legal representation earlier —
during CPS investigations. Without enough attorneys, families cannot get the help they need at this critical stage.

Legal Representation During CPS Investigations Protects Parents’ Rights and Keeps
More Children Safe with Their Families

After a parent is accused of abusing or neglecting their child, the investigation stage of a CPS case determines
whether a child stays at home or enters foster care. Yet during this critical period, parents often navigate the
investigation without a lawyer. For families, this can be overwhelming and terrifying. They rely primarily on
information from CPS staff and lack independent support to help them understand their rights or respond
effectively to allegations.

All children and many parents have a right to an attorney once the case goes to court, where a judge can either
order family preservation services or place a child in foster care. However, at that point, the investigation is over. By
then, CPS may have already asked the court to place a child in foster care, and families have fewer opportunities to
resolve concerns without court action.

Providing access to legal representation during an investigation would allow more families to respond to
life-altering allegations with accurate information, engage in services promptly, and resolve safety concerns before
removing a child from their home becomes necessary.

A pilot project in Waco demonstrates the power of legal representation in CPS cases. With private funding, CPS
and the courts piloted a preventive legal advocacy model that gave parents free, early legal help during CPS
investigations — and it worked. They used multidisciplinary teams to address both legal and practical issues
families faced, such as child custody orders, protective orders, navigating CPS investigations, and connecting
families with financial assistance or other needed services to address safety concerns at home. Nearly every
at-risk family — 39 out of 40 cases (98 percent) — avoided removal with early legal help.’

Evidence from similar programs in other states shows that early legal representation can reduce reliance on foster
care and generate net savings. For example, a program in Detroit saved more than an estimated $500,000 over a
three-year period after accounting for its costs, keeping 110 kids out of foster care.? And in lowa, where counsel is
appointed earlier, and multidisciplinary teams help families navigate services, cost savings were estimated at $6.93
per dollar invested.?
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A recent survey of 322 legal professionals across Texas, published in February by the Supreme Court of Texas
Children’s Commission, also underscores the importance of representation during CPS investigations. The vast
majority of respondents (78 percent) said there was a need for early legal representation for children and
families in their community.’ Lawyers and judges identified key needs that lawyers could address during a CPS
investigation, including access to substance use treatment, mental health care, financial support, and other services
that stabilize households before crises escalate, as well as navigating the CPS case itself. While CPS caseworkers
may help with these issues, no one is responsible for ensuring that families are consistently connected with the
help they may need, which attorneys can do. And some issues may require legal action. For example, if an
insurance company denies coverage for substance use treatment, a lawyer can challenge a wrongful denial. A
lawyer can also stop an eviction, prevent utility shutoffs, or force landlords to address unsafe housing conditions
that families cannot afford to fix — financial pressures that directly affect whether a child has a safe and stable
home.

In the February survey, legal professionals consistently emphasized how early access to counsel can change the
trajectory of a case. One noted:

“Child welfare is scary and intimidating for a lot of people. Parents and
caregivers are afraid to ask questions that they desperately need answers to.
Having someone guide them from the beginning would be very beneficial.”

Another explained:

“Legal assistance at this stage ... empowers families to make informed choices
and holds DFPS accountable when there is no judicial oversight.”
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A third shared:

“l have been appointed to several cases that could have been averted from
entering the legal system had the parents and family had access to legal
information, advice, and counsel on the investigation process.”

Unfortunately, Most Families Face CPS Investigations Without a Lawyer

While counties are not required to provide legal representation during CPS investigations, they may choose to do
so. Unfortunately, despite its impact, legal representation during a CPS investigation remains rare. There are a
handful of nonprofit organizations that offer free or affordable help to parents during CPS investigations. But Texas
courts generally do not appoint attorneys for families during the investigation stage of a CPS case, and most
parents cannot afford legal services at this stage either.®

In the February survey, only 19 percent of respondents reported that legal representation during a CPS
investigation was available in their community, while 29 percent were unsure whether any such services existed.®
Together, these findings suggest that access is not only limited but often unclear to those working in the system.

Over the last decade, the Department of Family and Protective Services (DFPS) has investigated between 130,000
and 175,000 families annually, involving roughly 800,000 to one million children and parents each year.” Hundreds
of thousands of parents and children face these high-stakes investigations alone.

Momentum for the goal of connecting families with attorneys during CPS investigations is growing across
Texas communities; however, efforts remain limited without state investment. In Waco, the promising early
representation pilot was discontinued due to a lack of sustainable, long-term funding. This loss underscores a
broader reality: neither counties nor philanthropy can sustainably shoulder the cost of providing early legal
representation.

Just this year, the Texas Access to Justice Foundation launched a $14 million, three-year statewide grant project
connecting families who call the Family Helpline, operated by the Texas Legal Services Center, with Legal Aid
organizations across the state to provide early family defense. This project helps families understand their rights
and access legal support at the earliest stage of a CPS investigation. But this effort is time-limited, limited in reach,
and cannot substitute for a consistent, statewide commitment to early representation.®

Limited Funding for Attorneys Restricts Access to Legal Representation During CPS
Investigations

In most cases, counties do not have the funding to provide legal representation during CPS investigations. In fact,
many counties are struggling even to meet their current obligation to provide attorneys once CPS cases reach the
courts. According to the February survey, the two biggest barriers to providing legal representation during a CPS
investigation are straightforward: not enough qualified attorneys and not enough funding.®

Counties bear nearly all the costs of legal representation in CPS cases. The state does not currently provide
funding for legal representation in CPS cases. As a result, counties lack the legal workforce to meet demand and
are unwilling — or unable — to invest in legal representation early in a case.

Across Texas, CPS attorney shortages are already straining the system. Fifty-one percent of Texas counties report
declining attorney availability for CPS cases, and one in four counties have six or fewer attorneys handling CPS
court appointments.”© The February survey reinforces this concern: roughly two-thirds of respondents reported
fewer than 10 lawyers in their community who had the knowledge and capacity to provide legal services during a
CPS investigation."
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How counties compensate attorneys further limits the recruitment and retention of attorneys willing to take CPS
appointments. Some well-resourced counties pay competitive rates and have strong networks of child welfare
attorneys, while others — especially rural or lower-resourced counties — pay very little for lawyers in CPS cases.
The Texas Indigent Defense Commission (TIDC) has data on total county spending, but there is no clear, statewide
picture of how much counties actually pay individual court-appointed attorneys, and compensation can vary widely
depending on the county.”

The uneven and low level of public investment directly affects the availability and sustainability of legal
representation. As one respondent to the February survey explained:

“The number of attorneys who are willing to be appointed has reduced
dramatically in the last few years due to the lack of resources the county
devotes to child welfare proceedings. In my view, having done this work for

over 10 years, it is a great disservice to constituents and has actually led to the

filing of cases that could be resolved without the need for court intervention.” *

In criminal cases, Texas law requires judges to post fee schedules that clearly outline what work the county will
compensate and at what rate; no comparable requirement exists in CPS cases, often leaving attorneys without
clear expectations about how the county will pay them." This lack of transparency contributes to uneven
compensation practices and creates uncertainty for attorneys considering CPS appointments. As a result, lawyers
may be less willing to take these cases and less able to devote the time needed for high-quality representation
when compensation is unpredictable. The required transparency in criminal cases also allows TIDC to track
compensation practices and better target grants to improve access to counsel — an approach that the Legislature
should replicate for CPS cases.

Reaching families earlier in the CPS process will require expanding the current CPS attorney workforce. With
greater transparency and state funding, Texas can begin expanding access to legal representation during CPS
investigations.

The Legislature Should Take Two Steps to Expand Access to Legal Representation
During CPS Investigations

1. Fund the Family Protection Program at the Texas Indigent Defense Commission

The Legislature has taken important steps to strengthen legal representation in CPS cases. In 2023, it expanded
TIDC's authority to include support for children and indigent parents involved in CPS cases, beginning as early as
the investigation stage, through a new “Family Protection Representation Program.” However, the Legislature has
yet to appropriate funding for the new program, so Texans have not seen the benefits of this important reform.

To fully launch the Family Protection Representation program, TIDC submitted an “exceptional item” budget request
of $47.5 million for the 2025 Legislature. This investment could help more counties meet their current obligation to
provide an attorney during court proceedings, while also supporting 7-12 pilot projects that help families access a
lawyer during CPS investigations.”™

Unfortunately, the Legislature did not fund this budget request, and the counties are responsible for 100
percent of the cost of representation in CPS cases. The federal government allows state or local government
entities to claim a 50 percent reimbursement for funding to support legal representation for children and parents in
foster care or at risk of entering foster care. As of early 2025, 22 Texas counties were working with DFPS and TIDC
to draw down federal dollars to help them pay for legal services in CPS cases.” Securing federal funding to support
counties is a good step the Family Protection Representation Program has been taking since 2023, despite lacking
state funding for its work. Federal funding can help offset costs, but it requires state or local investment and cannot
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replace a dedicated state commitment. Federal funding could also amplify a state appropriation for legal
representation.

Between 2018 and 2023, Texas counties drew down only $4.4 million to help pay for lawyers for children and
parents in active CPS court proceedings only.” Other states are investing more and getting significant federal
funding to amplify their investment. California, with a similar population, drew down $138 million during the same
time period. And several less-populated red states are drawing down more federal funding for legal services in
child protection cases than Texas does. For example, lowa drew down $6.5 million, Louisiana $5.6 million,
Montana $15.1 million, Utah $6.6 million, and West Virginia $9.9 million.

During fiscal year 2022, 11 of the 31 states drawing down federal funds for legal services in child protection cases
were funding legal representation during CPS investigations, including Colorado, lllinois, lowa, Louisiana,
Massachusetts, Michigan, Minnesota, New York, Pennsylvania, Utah, and Wisconsin." Texas should join these states
as an early leader in both protecting parents’ rights and child safety by expanding access to legal representation
during CPS investigations.

To keep more kids safely at home and reduce unnecessary foster care placements, the Legislature should fund
the Family Protection Representation Program at TIDC to support attorney recruitment, retention, and training,
and create pilot programs that prioritize legal representation during a CPS investigation.

2. Pass Laws to Improve Access to Counsel and Transparency in Local Funding for Legal Services in
CPS Cases

While funding is essential to expanding access to legal representation, laws requiring transparency in local funding
and giving families more choice in who represents them can ensure existing resources are used effectively and
consistently across counties.

Last session, the Legislature took a significant bipartisan step toward addressing these gaps. In 2025, the
Legislature unanimously passed SB 1838 and SB 2501 to improve legal representation in CPS cases. SB 1838
aimed to improve transparency and clarity around the different rates for work in CPS cases, which would support
attorney recruitment and retention, and help TIDC’s Family Protection Representation program provide grants,
technical assistance, and other support to counties most in need.” SB 2501 aimed to allow parents to select an
attorney to represent them through a CPS court appointment instead of relying on the court’s appointment list,
which could give parents more choice, free up attorneys on the appointment list for other cases, and become an
avenue to recruit attorneys willing to take more CPS appointments in the future.?®

Both bills were vetoed by the Governor, who cited technical concerns about fee disputes, judicial discretion,
attorney substitutions, and potential conflicts of interest — not opposition to the underlying goal of strengthening
legal representation in CPS cases. While the vetoes reflect the need to refine these approaches, the underlying
barriers remain, and families and counties still face inconsistent access to counsel.

The Legislature should work with the Governor’s office on legislative proposals that can be approved and
effectively implemented in 2027.

Investing in the Family Protection Representation Program at TIDC and passing legislation to strengthen

recruitment and retention of attorneys will ensure more families can access legal representation during CPS
investigations — when it matters most for keeping children safely at home.
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